ACTA-03-06-11-06


ADMINISTRATIVE COUNCIL FOR TERMINAL ATTACHMENTS (ACTA)

MEETING DATE:

June 11, 2003

TITLE:
Process for the Adoption of Documents

SOURCE*:
Trone Bishop - LEC Primary Representative

PURPOSE:
Decision (choose one)

DISTRIBUTION TO:
ACTA Council and Staff
ABSTRACT

The ACTA is likely to continue to receive technical criteria documents on a fairly regular basis, once or twice a year, in the future. Thus, it is important that the ACTA process for handling technical criteria documents be clear and unambiguous to avoid confusion.  This contribution looks at the possible outcomes of the ACTA 30-day public review period and points out a few areas where changes to the ACTA Principles and Procedures will clarify the document approval process.   

NOTICE

This contribution has been prepared to assist the ACTA. This document is offered to the ACTA as a basis for discussion and is not a binding proposal on Verizon. The proposed requirements are subject to change in form and numerical value after more study. Verizon specifically reserves the right to add to, amend, or withdraw the statements contained herein.  The contributor grants a free, irrevocable, exclusive license to the ACTA to incorporate text contained in this contribution, and any modifications thereof, in the creation of an ACTA publication; to copyright in their name any publication even though it may include portions of this contribution; and at their sole discretion, to permit others to reproduce in whole or in part the resulting publication.

This is a draft document and thus, is dynamic in nature.  It does not reflect a consensus of ACTA and it may be changed or modified.  ACTA makes no representation or warranty, express or implied, with respect to the sufficiency, accuracy or utility of the information or opinion contained or reflected in the material utilized ACTA further expressly advises that any use of or reliance upon the material in question is at your risk ACTA shall be liable for no damage or injury, of whatever nature, incurred by any person arising out of any utilization of the material.  It is possible that this material will at some future date be included in a copyrighted work by ACTA.

*  CONTACT:  Trone Bishop - Tel. 301-236-3754; E-mail trone.t.bishop.jr@verizon.com

Introduction

Terminal equipment shall not cause harm, as defined in 47 C.F.R. 68.3, to the public switched telephone network.
  Technical criteria published by the Administrative Council for Terminal Attachments (ACTA) are the presumptively valid technical criteria for the protection of the public switched telephone network from harms caused by the connection of terminal equipment.

Any Standards Development Organization (SDO) that is accredited under the American National Standards Institute's (ANSI) Organization Method or the Standards Committee Method may establish technical criteria for terminal equipment pursuant to ANSI consensus decision-making procedures, and it may submit such criteria to the ACTA.
  In order to maintain ANSI accreditation, SDOs are required to adhere to ANSI procedures for due process in the development of standards.
  Any standards development organization that submits standards to the ACTA for publication as technical criteria shall certify to the ACTA that (among other things) the technical criteria that it proposes for publication are limited to preventing harms to the public switched telephone network.

ANSI-accredited SDOs have submitted technical criteria documents to the ACTA for adoption on several occasions in the past.  In July 2001, TIA submitted TIA/EIA-IS-968 and TIA/EIA-IS-883.  In December 2001, T1E1 submitted T1.TRQ.6. In November 2002, TIA submitted TIA/EIA-968 which was intended to supercede TIA/EIA-IS-968 and TIA/EIA-IS-883.  At the May meeting of TR41.9, a ballot was approved for an addendum (A) to TIA/EIA-968 which will ultimately be submitted to the ACTA - probably later this year.  In addition, at the May 2003 TR41.9 meeting, the need for additional technical criteria to cover new types of DSL terminal equipment (e.g., ADSL2 and ADSL2+) was also discussed.  

Consequently, if the past is any indication of the future, the ACTA is likely to continue to receive technical criteria documents on a fairly regular basis, at least once or twice a year, in the future. 

Thus, it is important that the ACTA process for handling technical criteria documents be clear and unambiguous.  To avoid confusion, the action to be taken for each possible outcome should be specified in the ACTA Principles and Procedures. 

This contribution reviews the current procedures with respect to the processing of technical criteria documents submitted by ANSI-accredited SDOs and points out a few areas where changes to the ACTA Principles and Procedures will clarify the technical criteria approval process.

SDO Letter Ballot

All ANSI-accredited SDOs must demonstrate consensus, in part, by a vote of the consensus body (i.e., the letter ballot process).
  Letter ballots typically go out to members of the formulating group and/or the SDO.  Comments and negative ballots received during the ballot process are considered by the formulating group.  ANSI requirements require an additional letter ballot, commonly referred to as a default letter ballot,
 if (1) any unresolved
 negative ballots remain after the comment consideration process is completed or (2) the SDO makes changes to the standard as a result of letter ballot comments and the changes are substantive
 in nature.  If the standard is approved by the SDO, there are no unresolved negative ballots and no changes were made to the document as a result of letter ballot comments, or the changes that were made were editorial in nature rather than substantive, then a default letter ballot is not necessary.   

ANSI Review Period
In addition to the SDO letter ballot process, all new, revised, reaffirmed, or withdrawn ANSI standards must also undergo an ANSI public comment period.
  This comment period affords review of the standard by materially affected parties that might be outside of the SDO.  Depending upon the procedures of the authoring SDO, the ANSI comment period may coincide to some degree with the SDO ballot period or the SDO may wait until the standard is approved before undergoing the ANSI comment period.  In either case, views and objections received during the ANSI comment period (admittedly a rare event) are generally considered by the formulating group.  

If the SDO makes changes to a standard as a result of comments submitted during the ANSI review period, a default letter ballot at the SDO level would be required if the changes are substantive (i.e., technical) in nature.
  If no comments are submitted during the ANSI review period, or changes made to the standard as a result of comments submitted during the ANSI review period are editorial in nature rather than substantive, then a default letter ballot at the SDO level would not be necessary and the standard would receive ANSI approval. 

SDO Submits Technical Criteria Document to the ACTA.

After the SDO approval process and ANSI comment period (if applicable) are completed, an ANSI-accredited SDO may submit a technical criteria document to the ACTA for adoption.
  FCC rules require the SDO to certify
 that:

(1) The SDO is ANSI- accredited;

(2) The proposed technical criteria do not conflict with any published technical criteria or with any technical criteria submitted and pending for publication;

(3) The proposed technical criteria are limited to preventing harms.

When technical criteria is submitted to the ACTA, the FCC requires the ACTA to place the technical criteria proposed for publication on public notice for 30 days.  In addition, at the end of the ACTA 30-day public notice period, if there are no oppositions, the FCC requires ACTA to publish the technical criteria
 and it becomes presumptively valid criteria for the protection of wireline carrier networks from harm.

Oppositions filed in response to the ACTA public notice of technical criteria proposed for publication must be received by the ACTA within 30 days of public notice to be considered. Oppositions to proposed technical criteria shall be addressed through the appeals procedures of the authoring SDO and ANSI.  If these procedures have been exhausted, the aggrieved party shall file its opposition with the Commission for de novo review.
 

Friendly Comments Received During the 30-Day ACTA Public Review Period

The FCC is silent on the matter of comments submitted during the 30-day ACTA public review period that are not accompanied by a statement of "opposition."  We might call these "friendly" comments.  It is not unreasonable to assume that such comments might be received in the future.  In fact, the first comment complaining about the lack of a sunset period for criteria superceded by TIA/EIA-968 was informal and was not accompanied by a statement of opposition.  The ACTA has no formal procedure for processing such comments.  In that particular case, an ACTA procedural crisis was avoided when, on the last day of the review period, Sprint submitted a formal statement of opposition for the same reason.

One can perhaps strictly interpret 47 C.F.R. 68.614 to mean that "friendly" comments received during the 30-day ACTA public review period do not need to be addressed.  However, as SDOs know from comments submitted with affirmative votes during the letter ballot process for standards, friendly comments can often be just as important and useful as comments submitted with negative ballots.  

In the opinion of this author, it would be a mistake for the ACTA to purposely ignore or to categorically rule out "friendly comments" received during the ACTA 30-day public review period.  

The ACTA should formally decide whether or not it will accept comments during the 30-day public review period that are not accompanied by a statement of opposition.  

If it decides not to accept friendly comments, then the ACTA procedures should be revised to specifically rule out such comments and the announcement of the 30-day public review should indicate that comments submitted without a statement of opposition will not prevent publication of the technical criteria document.  

If the ACTA decides to allow "friendly" comments, then some procedures need to be established.  For example, the ACTA might want to require all comments (and statements of opposition for that matter) to be in writing.  Such a requirement would avoid having to consider informal comments received via the telephone or voice mail from unidentified persons. 

Possible Outcomes of ACTA 30-Day Public Review Period
If ACTA acknowledges friendly comments, then there are four possible outcomes of the ACTA 30-day public review period:

1- No opposition or friendly comment submitted.

2- No opposition submitted but friendly comment submitted.

3- Opposition submitted but no friendly comment submitted.

4- Opposition submitted and friendly comment submitted.

ACTA 30-Day Public Review Outcomes That Require SDO Resolution
If outcome number 1 occurs (no opposition or friendly comment submitted), then FCC rules clearly require the technical criteria document to be published by the ACTA.
  In this case, there is nothing for the SDO to consider or resolve.  ACTA works with the SDO editor to make sure that the ACTA logo, date adopted, and ACTA disclaimer statements are added prior to publication on the ACTA website.  The document being published by the ACTA, is technically the same as the document that was placed on public review however a few, necessary, editorial changes are made by the SDO editor.

If outcomes 3 or 4 occur, FCC rules require ACTA to forward the opposition comments to the SDO or ANSI for consideration.
  Since the SDO consists of subject matter experts who have authored the document, that body would ordinarily be in the best position to consider "friendly" comments associated with outcomes 2 and 4 as well.

The point about authoring the document needs to be emphasized.  Since the SDO is the author of the technical criteria document, they have the copyright and only they can change the document.  Thus, it would be fruitless for the ACTA to attempt to resolve any opposition or friendly comment that involved the document since ACTA would be powerless to change the document.  Moreover, there is no assurance that the ACTA would be qualified to make technical decisions.  

Likewise, comments concerning SDO or ANSI procedures would be outside of the scope of the ACTA.  

Possible Outcomes of SDO Resolution of 30-Day Public Review Comments
When the SDO undertakes consideration of oppositions and friendly comments received by the ACTA during the FCC-mandated 30-day public review period, decisions are made by consensus and there are three possible outcomes:

1- The SDO makes no changes of any kind to the technical criteria document.

2- The SDO makes editorial changes to the document but no substantive changes.

3- The SDO makes substantive changes and may or may not make editorial changes.

Each of these possible outcomes requires different actions by the SDO and the ACTA.  For this reason, 

ACTA procedures should be revised to include a requirement that the SDO provide a comment consideration status letter to the ACTA when comment consideration is completed.  The letter should indicate which of the three possible outcomes above actually occurred. 

SDO Makes No Changes

If the SDO decides to make no changes of any kind to the document, then no SDO default letter ballot or additional ANSI review period is required by ANSI procedures.  Parties would have the right to appeal the SDO decision to the FCC.  

In any case, the ACTA should proceed to publish the technical criteria document on the ACTA website just as it would if no oppositions or comments had been received.  The ACTA would work with the SDO editor to make sure that the pertinent ACTA logo, date adopted, and ACTA disclaimer statements are added prior to publication on the ACTA website. The document that is finally published by the ACTA, is technically the same as the document that was placed on public review however a few necessary editorial changes have been made.

SDO Makes Editorial Changes

If the SDO decides to make editorial (not substantive) changes to the document as a result of oppositions or "friendly" comments received during the ACTA 30-day public review period, then no SDO default letter ballot or additional ANSI review period are required by ANSI procedures.  In this case, the SDO should make the editorial changes approved by the SDO as a result of oppositions/comments received during the ACTA review period and then work with the ACTA to make sure that the pertinent ACTA logo, date adopted, and ACTA disclaimer statements are added prior to publication on the ACTA website.  The end result would be that the document published by the ACTA would be technically identical to the document that underwent the ACTA 30-day public review period, however, just as in the case of no comments, a few necessary editorial changes will have been made to the document.

SDO Makes Substantive Changes

If the SDO decides to make substantive to the document as a result of oppositions or friendly comments received during the ACTA 30-day public review period, then ANSI procedures require that SDO require to initiate a default letter ballot.
  If the document was an ANSI standard, ANSI procedures would also require an additional ANSI review period.  

FCC rules provide no guidance with respect to what the ACTA should do when a default letter ballot is required as a result of opposition or friendly comments received during the ACTA 30-day public review period.  Common sense says however that if the SDO has modified the technical criteria document in a substantive manner such that ANSI procedures require a default letter ballot, then the SDO should formally withdraw the document from ACTA in order to thus preclude publication on the ACTA website.  This is desirable because FCC rules do not explicitly allow the ACTA to reject or return technical criteria documents so it is prudent for the ACTA to have a "paper trail" explaining why the ACTA did not published the technical criteria document after the 30-day public review period.

If the SDO decides a default letter ballot is in order after making substantive changes to a technical criteria document as a result of oppositions or comments submitted during the ACTA 30-day public review period, then the comment consideration status letter sent by the SDO to the ACTA should indicate that the original technical criteria document is being withdrawn. 

Once the SDO has approved the revised document (and obtained ANSI approval if necessary), the finalized document should once again be submitted to the ACTA for a 30-day public review.  As far as ACTA procedures are concerned, this document should be treated just like any other technical criteria document.  The fact that the document had been submitted previously should have no impact whatsoever on the ACTA procedures to be followed.  The ACTA is required by FCC rules to place technical criteria proposed for publication on public notice for 30 days.  At the end of that 30-day public notice period, if there are no oppositions or comments, the ACTA must publish the technical criteria and it becomes presumptively valid criteria for the protection of wireline carrier networks from harm.

If oppositions or comments related to the proposed technical criteria are filed in response to the ACTA public notice within 30 days, then those oppositions or comments should be forwarded by the ACTA to the authoring SDO for consideration.

Decisions Regarding Recommended Changes to the ACTA Principles and Procedure

In order to clarify the responsibilities of the ACTA and the authoring SDO with respect to the resolution of oppositions or other comments received during the 30-day ACTA public review period for technical criteria and informational documents, the ACTA needs to make the following decisions: 

1- The ACTA should formally decide whether or not it will accept comments during the 30-day public review period that are not accompanied by a statement of opposition.  

Proposed Motion: The ACTA shall accept, and forward to the authoring SDO for consideration, all comments submitted in writing during the 30-day public review even if such comments are not accompanied by a statement of opposition.  

2- If the ACTA decides not to accept friendly comments, then the ACTA procedures should be revised to specifically rule out such comments and the announcement of the 30-day public review should indicate that comments submitted without a statement of opposition will not prevent publication of the technical criteria document.

Proposed Motion: At the end of that 30-day public notice period, if there are no oppositions, the ACTA shall publish the technical criteria document and the ACTA will not delay such publication to allow the SDO to consider comments submitted during the 30-day public review that were not accompanied by a statement of opposition. 

3- If the ACTA decides to allow "friendly" comments, then procedures need to be established for the handling of such comments. Examples of possible changes include,

1- A requirement that all comments and statements of opposition be in writing.

2- A requirement that the SDO provide an opposition/comment consideration status report in writing to the ACTA when comment consideration is completed.  The letter should indicate which of the three possible outcomes above actually occurred.

3- A requirement that the SDO withdraw in writing any document that will undergo substantive changes as a result of opposition/comments received during the ACTA 30-day public review period.   

Proposed Motion: The ACTA will form a working group to revise the ACTA Principles and Procedures to clarify the actions to be taken for each of the possible outcomes related to SDO resolution of oppositions and comments received during the 30-day public review period for documents. 

Recommended Changes to the ACTA Principles and Procedure

The following revisions to the ACTA Principles and Procedures document are proposed in order to clarify the responsibilities of the ACTA and the authoring SDO with respect to the resolution of oppositions or other comments received during the 30-day ACTA public review period for technical criteria and informational documents.

1- Add a new section 10.2.4

10.2.4 Oppositions/Comments Received During Public Notice Period

Oppositions or comments received during the prescribed public notice period shall be submitted in writing to the ACTA and the authoring SDO.  

2- Add a new section 10.2.5

10.2.5 Procedures for Meetings to Resolve Oppositions/Comments

Since ACTA-adopted technical criteria is mandatory in nature, it is important that meetings undertaken by the authoring SDO to resolve oppositions/comments be open to any party that submitted opposition or comments, and any party that is materially affected by the proposed technical criteria, even if they are not members of the authoring SDO. Notice of the SDO meeting to resolve oppositions/comments and the proposed agenda for the meeting should be placed on the ACTA website in addition to the normal notice that the SDO would normally undertake for such meetings.
3- Add a new section 10.2.6

10.2.6 Procedures for Handling of Editorial Changes

If the SDO decides to make no changes to the technical criteria document in response to oppositions/comments received during the ACTA 30-day public review period or the SDO decides to make editorial changes to the document in response to oppositions/comments received during the ACTA 30-day public review period, then the SDO shall notify the ACTA in writing that all oppositions/comments have been considered and the ACTA may proceed with publication.  The ACTA will work with the SDO to make sure that the ACTA publication requirements of 10.1.3 are met. 

4- Add a new section 10.2.7

10.2.7 Procedures for Handling of Substantive Changes

If the SDO decides to make substantive changes to the document as a result of oppositions/comments received during the ACTA 30-day public review period, then the procedures of the ANSI-accredited SDO with regard to a default letter ballot should be applicable.  If ANSI procedures regarding an additional ANSI review period are applicable, those procedures should also be followed.  If a default letter ballot is required by the SDO as a result of substantive or technical changes made to address comments received during the ACTA 30-day public review period, the SDO shall notify the ACTA in writing that they are withdrawing the document in order to preclude publication under FCC rules.

If the SDO approves a revised document, and obtains ANSI approval if necessary, the finalized document may be submitted to the ACTA for a 30-day public review.
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� 47 C.F.R. 68.7(a).


� 47 C.F.R. 68.7(b).


� 47 C.F.R. 68.604 (a).


� ANSI Procedures for the Development and Coordination of American National Standards was replaced in March 2003 by a document called ANSI Essential Requirements: Due process requirements for American National Standards.                                  


� 47 C.F.R. 68.604 (c)(3).


� ANSI Essential Requirements, Clause 2.6. 


� ANSI Essential Requirements, Clause 2.5.


� The term "unresolved" is defined in ANSI Essential Requirements, Annex A as: Either (a) a negative vote submitted by a consensus body member or (b) written comments, submitted by a person during public review expressing disagreement with some or all of the proposed standard, that have not been satisfied and/or withdrawn after having been addressed according to the developer’s approved procedures.


� The term "substantive change" is defined in ANSI Essential Requirements, Annex A as: A change in a proposed standard that directly and materially affects the use of the standard.  Examples of substantive changes are:


Changing the word “shall” to “should” or the word “should” to “shall”;


The addition, deletion or revision of  a requirement;


The addition of mandatory compliance with a referenced standard.


� ANSI Essential Requirements, Clause 2.4.


� ANSI Essential Requirements, Clause 2.5.


� 47 C.F.R. 68.604 (a).


� 47 C.F.R. 68.604 (c).


� 47 C.F.R. 68.608.


� 47 C.F.R. 68.7(b).


� 47 C.F.R. 68.614.


� 47 C.F.R. 68.608.


� 47 C.F.R. 68.614(a).


� ANSI Essential Requirements, Clause 2.5.


� 47 C.F.R. 68.608 and 68.7(b).








