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Contribution to ACTA on Liability Concerns

There has been a lot of discussion about the potential for personal liability arising out of actions that ACTA may take in fulfilling its responsibilities under the FCC Report & Order (“R&O”) in CC Docket No. 99-216.  I share the concern expressed by some that we are spending way too much time on these sort of things, yet I also worry about being sued in today’s litigious society.  I offer this contribution as a means of getting past this issue and on with the real work of ACTA.

While I do not feel there is a very great risk associated with our adoption of standards promulgated by ANSI accredited SDOs as required by the R&O, I think we run a somewhat greater risk in taking on other functions previously handled by the FCC.  This includes things like providing guidance on whether a certain requirement applies to a specific piece of equipment, whether changes made to a product require a new round of compliance tests, or even something as simple as a clerical error that results in millions of dollars of product being held by customs for days or even weeks because they can’t find an entry for it in the database. 

I don’t know how great this risk may be, but rather than spend a lot more time speculating about something for which we don’t have the knowledge to make an informed decision, I propose we ask our sponsors to have their legal counsels provide independent written opinions as to the extent of Council members’ personal liability and what can be done to limit it.  To this end, I offer the following motion:

That the legal counsels of the ACTA sponsors (ATIS and TIA) be requested to render independent written opinions on the liability exposure, if any, to ACTA and its individual members in carrying out the responsibilities assigned to ACTA by the FCC's Report & Order in CC Docket No. 99-216.  These opinions shall also include suggested actions that ACTA can take to limit any such liability to which it and its individual members may be exposed.  The opinions shall be available on or before June 25, 2001 for discussion at the June 27 ACTA meeting.

Hopefully, this will allow us to make informed decision(s) at the June 27, 2001 meeting and get on with our business.  If for some reason we do not have sufficient information to act at that time (e.g., lack of responsiveness by the sponsors, conflicting opinions, etc.), we may want to consider a further step of seeking outside counsel.

Stephen R Whitesell

June 1, 2001
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